of legal and political doctrines, including doctrines of European integration and law, and free the decision-makers from the essential contingency of the situation in which legal and political choices are made.
II
One approach to studying the 'legacy' of the darker aspects of European law that is unlikely to succeed is to seek to define, by some general formula, what might count as a 'National Socialist' or 'Fascist' legal doctrine, so as to be able to identify its eventual contemporary recurrence. In itself, such an effort might seem laudable enough. Oliver Lepsius, for instance, suggests that to single out 'definite special features of National Socialist law [might make] it possible to attribute positions and concepts to National Socialism, and correspondingly also show continuities and breaks in the development of legal thinking ' (20) .
The temptation is to assume that such a definition might work as a litmus test, making possible the early recognition of incipient forms of 'evil' thinking before they reach positions of influence. Like early cancerous formations, they might then be removed before it is too late.
Put in this way (which the contributors do not do), the problematic nature of the suggestion becomes, I think, plain. Surely the one thing European societies do not need, are standards of political correctness (together with eventual watchdog institutions) that identify forms of thinking, or legal doctrines or methods as being somehow intrinsically geared towards Fascism, irrespective of what those doctrines themselves teach. Though most of the authors concede that the fluid and eclectic nature of Fascist theorizing makes it hard to define it by reference to specific doctrinal positions, most of them nonetheless stress the need of some such definition, at least, as Lepsius puts it, in terms of a 'comparative yardstick' (39). I am uncertain about the necessity of this. The genuinely political task of identifying attitudes or positions that should be rejected because of what we know from history is both easier and more difficult than the way of such 'definition'.
It is easier because a doctrine that suggests, for example, that an ethnic community belongs on a 'lower' level than one's own is a racist doctrine and should be treated as such, whatever reasoning or method it invokes to support itself. We know racist doctrines by what it is they propose to do. No litmus test is needed. Likewise, a doctrine, such as Höhn's in Germany or Panunzio's in Italy, that suggests that the Nazi/Fascist party's word should be law is undoubtedly a Nazi/Fascist doctrine. But the matter becomes much more complex when one tries to identify some views as 'intrinsically racist', whatever it is they teach because, we think, racist policies are necessary outcomes of such doctrines. This approach has an altogether excessive faith in the social determinacy of political or legal doctrines; that is, in the tendency of particular doctrines to bring out particular outcomes, whatever the circumstances. To take an example, it is certainly possible to buttress racist policies by, for example, Darwinist and creationist arguments alike. Perhaps some communities are thought inferior because this has been decreed by the 'laws of evolution' or by the 'laws of God'.
But surely the fact that some people may make such arguments does not compel us to view Darwinism and creationism as inherently 'racist'.
The problem lies not in the doctrines, but in their interpretation, the consequences that people draw from them. What do 'laws of evolution' or 'divine laws' actually say? On this, as on any other conceivable doctrine, people may disagree. We are inevitably in an area of historical undecidability, and thus of political evaluation. Evolutionism and creationism can both be associated with racist and non-racist policies and the interesting stories are those that recount how this has taken place in particular environments and at particular periods. Intellectual history should not just describe abstract doctrines without regard to how they have been used in particular contexts. This is why those essays that have concentrated on single countries -the prologue by Stolleis (the only one that also expressly discusses the difficulty of 'coming to terms' with a Nazi or Fascist past), as well as the essays on Italy, Spain and Austria -are in fact most effective in demonstrating the elusiveness of abstract doctrinal categories and the ease with which different positions or methods -even initially liberal or merely 'authoritarian' positions -such as, for instance, those having to do with the use of the bona fides principle in the law of contract or with the protection of workers and against sexual discrimination in labour law) -turn to support abominable causes (see, for instance, Monateri and Somma, [61] [62] [63] Whitman, [251] [252] [253] [254] [255] [256] [257] [258] [259] [260] [261] [262] [263] [264] .
The effort to pin down legal doctrines or methods as 'Nazi' or 'Fascist' is doomed to fail for precisely the reasons that make it nonsense to say that Darwinism or creationism are 'inherently racist' forms of reasoning. The problem about such claims resides in the inflated expectations of legal determinacy pinned on such doctrines. Though none of the essays makes this point expressly, many arrive in it in different ways. Vivian Grosswald Curran demonstrates that it is possible to connect extreme right-wing policies (but one surely needs to add, extreme left-wing policies, too) with positivist as well as naturalist arguments, formalist as well as anti-formalist styles or reasoning: Vichy France and Hitler's Germany provide good examples of this. And as Monateri and Somma note, while the Nazis rejected the use of Roman law for a more völkisch German legal orientation, Fascists grasped it to buttress the authority of Il Duce (59). The stories about the ways of jurisprudence and legal practice in Nazi Germany, Vichy France, Mussolini's Italy, but also South Africa under apartheid or totalitarian regimes in South America (these are only fleetingly referred to in this book) provide examples of the cunning of extreme right-wing reason as it is able to co-opt almost any fashionable legal vocabulary so as to defend Fascist policies. As Menéndez puts it in regard to the problem of how to characterize Franco's regime in Spain: 'To those at the wrong end of arms, so to say, it was quite irrelevant whether fascists or authoritarians were violating their rights ' (341, n. 11 It may be suggested that a distinction should be made between rampant, all-absorbing, totalitarian deformalization and the type of technical deformalization witnessed in late liberal modernity. But I find that this rather reflects contemporary distinctions between 'normal' and 'exceptional' (or perhaps 'transitional') moments in the legal system. I suppose many people would be inclined to characterize the scaling down of public law and public administration in order to bring in the liberal market in the former socialist countries, for instance, precisely in terms of this type of deformalization.
5
See for example, R. Unger, Law in Modern Society (1986), at 198-223. be taken to mean that the French were as they were owing to their 'positivism' and the Germans as they were owing to their 'anti-positivism'. First, it is far from clear what 'positivism' and 'anti-positivism' mean, or whether doctrines can be defined as such independently of their cultural environments. And in any case, second, 'positivism' and 'anti-positivism' also depend on each other: something like a legal 'positivism' is justified only by reference to 'anti-positivist' arguments (about the significance of 'will' or the stature of legislative sovereignty), while any 'anti-formalism' can make its content known only by reference to what is 'positively' there (such as practice, custom, institution, class bias or other 'fact').
2 Again, the indeterminacy of legal theories should make us wary of their permanent association (that is, irrespective of the cultural context) with particular outcomes: they cannot be so associated because the doctrines are, after all, not so different: Darwinists and creationists point at the same fossils in order to argue their contradicting theses.
Lepsius notes that Nazi legal doctrines were constituted of eclectic borrowings from many sources and that they cannot therefore be defined by reference to their particular content. Anything went, as long as it seemed an efficient defence of Nazi policy. This leads him to suggest that what was specific in Nazi law was its 'method', namely that it was 'open and undefined in content and even downright invited interpretation' (38). It is conventional to argue that Nazi and Fascist legal thinking typically used large anti-formal and functional arguments to adapt existing law to new ideologies.
3 Massimo La Torre, for instance, views 'occasionalism' as a 'cultural, ideological trait' inherently linked with Fascism (307, 319) while Monateri and Somma highlight the use of the good faith principle so as to detach contract doctrine from its individualist basis and to reinterpret it in a functionalist, communitarian fashion (62).
And yet, instrumental reasoning, openness and deformalization (together with decisionism, despite the association of that word with Schmitt) surely have no Nazi exclusivity, but are rather defining aspects of much law from 'cadi justice' to complex modernity, as Max Weber famously pointed out. 4 Deformalization has its logic and role: it is a technique of functional (or 'dynamic') adaptation to override the dead weight of some (obsolete) form in order to realize the law-applier's view of what is substantively right.
The search for 'intellectual rigour ' and 'realism' (Cananea, 332) 
mind.
6 It has been equally available to new generations of socialist, conservativeand Nazi -jurists seeking to challenge jurisprudential orthodoxy or results of past legislation. To defend the breach of formal legality by appeal to a 'substantive constitution' may have united Italian and Spanish Fascists with Schmittian theory, but it is no different from, say, US arguments about the Iraqi war fulfilling the purposes of the UN Charter while violating its provisions -'illegal but legitimate '. 7 Surely the use of the Radbruch formula in West Germany after the war (the holding of formally valid Nazi law as invalid owing to its substantive content) and the creative use of East German statutes in the border guard trials in the 1990s also manifest types of anti-formal reasoning, the quest to reach substantive justice by condemning and transgressing the regressive formalism of an abnormal normality, a staatliches Unrecht.
The conclusion that Nazi law could only be defined in methodological terms may seem reasonable if that 'method' is seen as a ramshackle of contradictory elements from which some 'contradiction-transcending' 'higher' synthesis or a 'new stage of knowledge' is received (Lepsius, 35), especially if connected with a celebration of the exceptional or the Führerprinzip. But in fact most mainstream liberal legal theory builds on, or seeks to live with, contradictory assumptions and trends of reasoning (for instance, Rawls' 'overlapping consensus'). Working with and attempting to transcend contradictions is a celebrated technique that has developed from Hegel in a variety of directions, some of which (for example, much of the post-Marxian left writing by theorists such as Judith Butler or Alain Badiou) are programmatically anti-Fascist.
But one need not be a Marxist or a post-modernist to accept that pluralistic and conflictual societies give rise to contradictory and eclectic forms of jurisprudence in which the 'decision' is always undetermined by the available legal materials. It seems quite plausible that much Nazi or Fascist theorizing comes out as contradictory and abstraction-ridden mumble-jumble, in which only the hypothesized 'new levels of consciousness' that always form part of totalitarian rhetoric make it impossible for its adherents to recognize it for what it is: bad jurisprudence -'a disaster in academic terms ' (Joerges, 175) . But the fact that a legal theory is failed qua theory, confusing, erratic, or just plain nonsense does not make it a Fascist theory, perhaps unfortunately inasmuch as the contrary may also be true: the academic brilliance of a doctrine is not proof against its being used to set up a concentration camp. Again, the issue is political and has to do with the undetermined consequences that any doctrine may be used to support.
For such reasons, essays focusing on individuals, their choices and careers, such as Ingo Hueck's overview of the German Völkerrechtler Reinhard Höhn and La Torre and Giocinto della Cananea's in-depth surveys of the 'material constitution' of Constantino Mortati, are more in touch with the complexity of the positions that reified doctrines reach at the hands of interesting individuals. Likewise, Menéndez' account of the rise of Fascist jurisprudence in Spain usefully contextualizes abstract doctrines showing the contingency of the past (that it might have gone the other way) and highlighting the need for sharp political awareness in the present. Developing 'better' legal doctrines is useful in times of normality, but insufficient during moments of transformation. Instead, the conclusion by Stolleis is surely right. The problem with inter-war German lawyers was not their 'positivism' but 'a dearth of courage and a general compliance' (4).
Similar considerations lead me to suggest that David Fraser's analysis of the failure of Western European lawyers to condemn Nazi law as not-law in the 1930s 'because of its substance' (91) builds on a 'Radbruchian' anti-formalism that smacks of anachronism. Surely, as Hart insisted, merely holding a rule as formally valid is not a morally suspect complicity in its creation or application. From the fact that a professor of German origins, Carl J. Friedrich, commented (instead of condemning) Nazi law from his position at Harvard, there is as little reason to establish guilt by association as there is for Lustgarten to fear that because there have been common strands of argument in Nazi and Anglo-American law (over the nulla poena sine lege principle, the use of eugenics and the treatment of habitual criminals, 118-127), the latter is 'similar' to the former. It would have been odd to condemn a doctrine in Germany (the political task) without first outlining what in fact was the 'doctrine in Germany' (the task of elucidating valid law). It would have been odd for comparativists (I have no idea of the representative nature of the authors discussed by Fraser and Lustgarten) to interest themselves in foreign legal systems in order to reject them from a safe distance away. Themes in genetics or criminology were and continue to be discussed and constitutional interest in states of exception is shown in many places outside Germany. Trends in civil and criminal law cross boundaries as experts in these fields do, and give rise to parallel debates about 'eugenics', 'abortion', 'euthanasia' or indeed 'the death penalty' without this signifying that the social practices in those societies are the same. One need not have studied structural anthropology to realize that the 'same' ritual or doctrine has different meanings in different societies and that the meaning of legal doctrines, too, is socially constructed. To discuss the death penalty and not to discuss the death penalty are, as forms of social practice, at equal distance from putting someone to death by state-sponsored means.
The same points may be made in regard to Whitman's essay on the historical continuum between Nazi notions of 'honour' and modern European doctrines of 'dignity', the sense in which dignity as a levelling instrument of social discourse is a generalization of older notions of 'social honour'. However much the two doctrines may be used in the relevant contexts to buttress contradictory social practices, the two are culturally and sociologically-speaking continuous (245) and none the worse for that fact. The correctness of the old Schmittian argument about the notion of 'universal humanity' being a useful instrument to cast someone out of 'humanity' altogether so as to apply extreme measures against that person is no reason to stop speaking about 'universal humanity'. That this has been so difficult to understand has followed from the unfounded 'essentialist' assumption that words, positions, doctrines or arguments have fixed meanings that can be translated into determinate social consequences. Again, as Quentin Skinner, above all, has repeatedly insisted, the meaning of a political concept (such as 'honour' or 'dignity', or 'universality' or 'humanity', 'or indeed 'Fascism' or 'liberalism') is its use: what it is invoked for and what it is invoked against, in which context, and by whom. 8 It is undoubtedly true, as pointed out by Lustgarten, that although the themes debated in Germany, Britain and the US may have been similar, the 'democratic' nature of the latter prevented them from going the German way (127). But how helpful is this? Stalin used to be the head of a political entity that called itself 'democratic' and ended up murdering perhaps 80 million of its citizens. To invoke 'democracy' as an explanation of why parallel doctrines did not lead to identical outcomes is too general: after all, Schmitt (why does that name crop up constantly?) was able to make the point that sometimes only a (commissarial) dictatorship is compatible with democracy because only it can safeguard the essential homogeneity between the ruler and the ruled.
9 Invoking 'democracy' explains too little. England and the US did not go the German way because they were England and the United States and not Germany. But now we have reached the paradox of prediction: in order to learn the past we must know the details of the past very well: but the better we know those details (the specific histories of England and the United States), the less we are able to find a general lesson -for no country can repeat the history that once made England or the United States. This is what makes Mahlmann's essay useful and frustrating at the same time. Legal substances or methodologies do not explain the birth or influence of Fascism or Nazism. The general beliefs and attitudes of the legal communities account for the emergence of the Nazi legal order (232-235). Though true, and important, this is of course wholly unhelpful as a means of tracing Fascist doctrines in the present. To say that German jurisprudence supported Nazi positions because it had Nazi-prone attitudes while such attitudes did not exist in UK or the US is a petitio principii. Germany became Nazi because it was Germany. We fall back on situationalism. But there is more. To examine our own societies only to the extent that they resemble or deviate from Nazi Germany makes us blind to our own kinds of wrong: the persistent racism in the United States, class society and what Joerges calls ordo-liberal market authoritarianism (141) needs to be engaged as 'the weightiest exponent of anti-liberal thought in the German tradition' (171). Schmitt's writing has various links with constitutionalism in general, and the identity and role of Europe in the world in particular. Invoking the theme of European identity, one enters almost automatically a Schmittian world, one in which the issues of cultural homogeneity (especially McCormick, 140-141) and geographical localization (especially Burgess, 160-163) become central. In addition, as highlighted in Ghaleigh's essay, there are the striking parallels between how Schmitt viewed the new world order in his Der Nomos der Erde in 1950 10 and the hegemonic activities of the United States in the world today. Even for an American liberal such as Bruce Ackerman it is difficult to avoid an engagement with Schmittian themes when discussing the unlimited state of exception declared by the Americans on the world in waging their morally inspired (or at least defended) 'disciminatory' war against terrorist 'outlaws' throughout the world.
But for these essays, it is above all constitutional theory where the Schmittian legacy is most pressing. The theme of Europe's identity and the sense of the integration project emerged sharply with the German Constitutional Court's controversial Maastricht decision of 1994. Was the citizenry of Europe 'homogeneous' enough to constitute a demos and qualify it as a democratic polity? For Schmitt, democracy in terms of 'homogeneity' was antithetical to a liberalism which celebrated diversity. Democracy could only be achieved through an idea or a person with whom the demos could identify. This, again, was possible only through an existential decision about who one's enemy was. Homogeneity depended, as it still does, on exclusion. Because exclusion cannot be fitted within Europe's liberal ethos, the question emerges about how to construct an identity for Europe without assuming that it must refer back to some homogeneity. McCormick invokes the Habermasian response of Europe's identity as a cosmopolitan identity: out of diversity, homogeneity. The same direction is taken by J. Peter Burgess in his insightful Schmitt-exegesis, looking for an evolutionary concept of the constitution, one that would be open to 'debate and dissent' among citizens. To the extent that the constitution is seen (in Schmittian terms) as 'the political unity of the people' (151), this need not necessarily be taken to mean that it seeks to realize some fixed, pre-constitutional and authentic datum: a 'legitimacy' before the 'law'. In a Habermasian vein, Burgess accepts the coconstitutive role of formal legality and substantive legitimacy (143-166): neither is 'foundational' in respect of the other.
Some such paradoxical notion seems indeed necessary in order to avoid the more objectionable effects of European identity politics. In contrast to the apparently overwhelming difficulties of that task conceived in terms of political theory, some consolation may be received from the sense that European debates were already torn between localism and cosmopolitanism in the Middle Ages, 11 and that the demos that in fact may exist (contrary to the German Constitutional Court) is split within itself; 12 See Schmitt, 'Der neue Nomos der Erde ' (1955 ), in C. Schmitt, Staat, Grossraum, Nomos. Arbeiten aus den Jahren 1916 -1969 (1995 Never mind that the cost might not be too great, and soon offset by a working Third World economy. See T. Pogge, World Poverty and Human Rights (2002), at 18-20, 96-100, passim. instead of a fixed pre-political fact, its identity may be constructed by one of several tensions (particular/general, secular/religious, etc.) in which case work for European identity could be understood as therapy instead of ideology.
The discussion of Europe's international role suffers from a neglect of Schmitt's friend/enemy theme. Nothing has posed the question of European identity in the past year more sharply than the opposition to the United States. Joerges makes the good point of the contemporary relevance of distinction between Grossraum and Empire in Schmittian theory. Might Schmitt have been right to think that only by constituting itself as a Grossraum, Europe could counter (American) Empire?
12 As I read him, Joerges would respond to this question (which in all fairness I have to admit he does not pose) with a qualified yes. At least he suggests that certain themes do suggest Europe as a kind of Grossraum, defending itself (against external intervention) by developing into a large space whose concrete order would be based on economy, technology and administration, instead of a determined (and thus possibly antagonistic) political claim. One of the more important points in this book is his suggestion that Europe might have already developed into an authoritarian form of 'ordo'-liberalism on the one hand (free market created by European law and enforced by European bureaucracy), and functional integration through public law on the other (186) (187) (188) (189) (190) (191) . Whichever way the stakes fall here, depolitization seems to be Europe's fate.
This conclusion is ironically strengthened by Neil Walker's response, according to which Europe (meaning Brussels) needs to be careful not to jump too hastily to support any of the suggested 'core values' it is being offered. Instead, it needs to balance the different values carefully against each other. His conclusion spells out clearly where I think the problem lies: 'the institutional implications of the balancing of the core values are themselves deeply complex ' (202) . 'Balancing' is the rule by bureaucrats in accordance with technical 'measuring' undertaken by experts. I myself would have nothing against Europe's single-minded pursuit of the 'core value' of eradicating poverty in the Third World almost at whatever cost to Europe itself. 13 The 'reasonable' solution here as well as in the essays on legal method underwrites a de facto eclecticism that may be just a prelude for in fact doing nothing.
What is Europe's Nomos as its spatial order, its Raumordnung?, asks Burgess (especially 160-166). If that Nomos is no longer spatially based, and popular 'homogeneity' is a forbidden theme, what then? Clearly, there is no natural spatial entity such as 'Europe'. 'Europe' is a political choice, its boundaries contingent and contestable. But if this is so, how can Europe be anything but an imperial policy from the perspective of those whose self-identification is spatial? If Europe is a political idea (as, along with most of the writers of these essays, I think it should be), then it is also a hegemonic project and in this regard there is no difference between it and what it sees 14 But I have dealt with it in my The Gentle Civilizer of Nations. The Rise and Fall of International Law 1870 -1960 (2002 the United States involved in today. The difference must then be invoked in political terms: Why is hegemony by me better than yours? This is a large theme that falls outside the scope of the present essays.
14 It leads into debates about the possibility of distinguishing between 'false' and 'genuine' universalisms that can here be invoked only by the metaphoric opposition between 'frontier' and 'horizon', implicit in many of the complex and open-ended directions that the authors of these essays have provided for debates on Europe's identity.
Overall, the essays on the 'darker legacy' for conceptions of Europe might have been sharper had they actually identified questionable features in present European politics. But the authors have, with few exceptions, been unwilling to assess the continuity between Nazi and Fascist thinking during the inter-war and post-war European developments. The review by Stolleis of developments in German jurisprudence after 1945, however, usefully highlights some techniques whereby glancing in the mirror may be avoided. But it has surely not only been Germany where collaborating colleagues 'could greet one another with an enigmatic smile, united in silence about the past' (6). Little stock-staking about the post-war is included in these essays, and almost nothing on 'enigmatic smiles' on the faces of former communist apparatchniks.
Not that parallels could not be made. Luca Nogler's insightful discussion of joint German and Italian labour law projects in the early 1940s, for instance, leaves it to the reader to draw them. It seems clear that Fascist corporativist ideas are not at all alien to present functionalist and positivist views on economy and society. Also interesting is the study by Alexander Somek of inter-war Austrian authoritarianism. The latter actually applies his 'Authoritarian Test' to the institutions of the European Union, concluding that their present functioning 'depends vitally' on the existence of the democratic deficit and thus should be characterized in the mode of 'the authoritarian component of constitutional law' as it has existed in post-war Europe generally (383). The reality, according to Somek, is that Member States use the Commission and the Court to exercise authoritarian rule over their populations in order to create a space of economic freedom that is 'deeply at odds with a functioning democracy ' (386) . This is an important conclusion that emerges well argued from Somek's brief review. One would have hoped for more such interventions for the simple reason of reinvigorating a political debate on what (and on the need for this there seems little disagreement among the authors) the European Union should be.
IV
One of the paradoxical lessons of these studies is that no single legal doctrine or method is by itself inherently geared towards Fascism 
